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In the Court of Appeals of the District of Columbia. 


The United States of America ex Rel. Cotter T. 

Bride, Appellant, 
vs. 

Henry B. F. McFarland et al.. 


a Supreme Court of the District of Columbia. 

The United States of America ex Relatione 

Cotter T. Bride 
vs. 

Henry B. F. McFarland et al. 

United States of America, I 
District of Columbia , j 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Writ of Mandamus. 

Filed November 12, 1900. 

In the Supreme Court of the District of Columbia. 

The United States of America ex Relatione 
Cotter T. Bride, Plaintiff, 
vs. 

Henry B. F. McFarland, John W. Ross, 
and Lansing H. Beach, Commissioners of 
the District of Columbia, Respondents. 

Application for writ of mandamus. 

The petition of Cotter T. Bride, the relator, respectfully shows unto 
the court: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and he files this petition in pursuance of rule 
15 of this court and proceeds to state the grounds of his application 
for a writ of mandamus directed to Henry B. F. McFarland, John 
W. Ross, and Lansing H. Beach, Commissioners of the District of 
Columbia, commanding them to execute and deliver a certain tax 
deed to your petitioner, which deed they, the said Commissioners, 
are by law required to execute and deliver. 
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2 THE UNITED STATES EX REL. COTTER T. BRIDE VS. 

2. Making suggestion that the District of Columbia is authorized 
by law to impose annual taxes on the real property within said Dis¬ 
trict agreeably to assessments thereon, he says that upon said assess¬ 
ments taxes were levied, agreeably to the law of the said District in that 
behalf made and provided, for the fiscal year ending June 30,1897, 

and, among other property, upon lot 9, in square 31, in the 

2 ' city of Washington, District of Columbia, assessed in the name 

of Thomas Orme, the amount of said taxes so levied, as afore¬ 
said, upon the said parcel of ground and improvements thereon being 
as follows: Taxes due District of Columbia for fiscal year ending 
June 30,1897, $25.55. 

3. Referring to the act of Congress approved March 3, 1877, 
whereby, among other things, it is provided that it shall be the duty 
of the collector of taxes in said District to prepare a complete list of 
all taxes on real property in arrears on the first day of July, 1878, 
and for each year subsequent thereto until repealed, and within fif¬ 
teen days thereafter publish the same with a notice of sale, and if 
the taxes due, together with the penalties and costs that may have 
accrued thereon, shall not have been paid prior to the day named 
for sale, to sell said property at public auction, at the office of said 
collector, in the city of Washington, District of Columbia, which 
said act he claims was in force until amended and repealed in so far 
as the same might be inconsistent with the act of February 28,1898, 
entitled “An act in relation to taxes and tax sales in the District of 
Columbia,” and that by said amendatory act of Congress approved 
February 28, 1898, it was provided, among other things, that the 
assessor of the District of Columbia shall prepare a list of all taxes 
on real property in said District subject to taxation on which said 
taxes are levied and in arrears on the first day of July of each year 
thereafter. He says again that, pursuant to said act of Congress first 
above referred to—of March 3,1877—taxes were levied, as aforesaid, 
upon said lot numbered 9, in square 31, for the said year ending 
June 30,1897, and further says the same were unpaid and in arrears 

upon the 6th day of April, 1898, and the collector of taxes of 

3 said District did, as required by said above in part recited act 

of March 3,1877, and in manner and form as prescribed by 

law, on the 6th day of April, 1898, offer for sale at public auction the 
said hereinbefore-described lot, and did sell the same to Robert Y. 
Slater for the sum and price following, to wit, $33.40, said sum being 
made up of the $25.55 aforesaid, $3.58 penalty, $3.07 special assess¬ 
ment for moving dirt, and $1.20 for advertising, the said Robert Y. 
Slater being the highest bidder and the sum aforesaid being the 
highest sum bid for the same, which sum was duly paid and a cer¬ 
tificate of sale issued thereupon, which is herewith filed as a part 
hereof and marked Relator’s Exhibit “A.” 

4. That on the 7th day of April, 1900, more than two years hav¬ 
ing elapsed since the date of said sale, and the property not having 
been redeemed, as provided by law, the said Robert Y. Slater or 
his assignee, your relator, became entitled to a conveyance thereof 
in fee from the respondents, and the said Robert Y. Slater had then, 
as appears from endorsements on said certificate, assigned his right, 
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title, and interest in said purchase to John W. Thompson, who had 
in turn assigned the same to your relator by endorsements duly 
written upon said certificate; and your relator thereafter, to wit, on 
the 11th day of October, 1900, demanded of the Commissioners of 
the District of Columbia the execution and delivery to him of a tax 
deed in fee for said lot, in accordance with law, said demand being 
made by letter, in writing, from his attorneys, addressed to said Com¬ 
missioners, accompanied by a transmission of said certificate of sale 
and a deed prepared for their execution, which deed, being after¬ 
wards returned by said Commissioners, is herewith filed, marked 
Relator’s Exhibit “ B; ” but the said Commissioners refused 
4 to grant his said request to execute said deed and deliver the 
same to him and still so refuse to do (as appears from the 
letter of their secretary herewith filed, marked Relator’s Exhibit “ C ”), 
except upon certain terms supposed to be required by said act of 
February 28th, 1898, which, as before stated, your relator claims has 
no application to the alleged sale. 

5. Your relator is advised that he is entitled to the aid of this 
honorable court, by the special remedial writ of mandamus, which 
is the only means of compelling the said Commissioners to obey the 
law and perform their duty by executing and delivering the said 
deed or some similar deed, to which your relator is rightfully en¬ 
titled, as hereinbefore stated. 

Wherefore, by reason of the premises, your petitioner prays that 
the writ of mandamus may issue, directed to the said Henry B. F. 
McFarland, John W. Ross, and Lansing H. Beach, commanding 
them forthwith to execute and deliver to your petitioner a deed for 
said lot numbered 9, in square numbered 31, and the improvements 
thereon, in the city of Washington, District of Columbia, conveying 
to your petitioner a title in fee-simple to said lot under the seal of 
the District of Columbia, and for a judgment for his costs; and your 
petitioner will ever pray. 

COTTER T. BRIDE. 


HALLAM & HALLAM, 

Attorneys for Petitioner. 


District of Columbia, To wit: 

I, Cotter T. Bride, on oath say I have read the foregoing 
5 petition by me subscribed and know the contents thereof and 
that the facts therein stated as of my own knowledge are true 
and the facts therein stated on information and belief I believe to be 
true. 

, COTTER T. BRIDE. 

Subscribed and sworn to before me this 10th day of November, 
A. D. 1900. 

[seal.] LEWIS I. O’NEAL, 

Notary Public, D. G. 
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6 “A” 

Filed November 12,1900. 

Office of tbe collector of taxes of the District of Columbia. 

Washington, April 6,1898. 

This is to certify that under the direction of the Commissioners of 
the District of Columbia there has, this sixth day of April, eighteen 
hundred and ninety-eight, been sold at public auction at the office of 
the collector of taxes for said District, in pursuance of a public notice or 
advertisement, duly published, and in accordance with the provisions 
of an act of Congress entitled “An act in relation to taxes and tax 
sales in the District of Columbia/’ approved February 28th, 1898, 
subject, however, to redemption within two years from said sale, the 
following-described property, viz., lot 9 & imp. in square numbered 
31, assessed in the name of Thomas Orme, for taxes levied and in 
arrears on the first day of July, A. D. 1897, penalties, interest, and 
costs as follows, to wit: 

Taxes due District of Columbia for fiscal year ending June 

30,1897.: $25.55 

Penalties thereon. 3.58 

Special assessments for improvements as follows: 

# 

Removing dirt. 3.07 

Interest from-to April 6, 1898. 

Interest from-to April 6,1898. 

Interest from-to April 6, 1898. 

7 —instalments for water-main tax. 

Interest from —?-to April 6,1898. 

— instalments for water-main tax. 

Interest from-to April 6, 1898. 

Advertisement. 1.20 

Total........ $33.40 

Amounting in all to thirty-three jVo dollars ($33.40), and that 

Robert Y. Slater, being the highest bidder, became the purchaser 

thereof. 

The receipt of the above taxes, penalties, and costs of sale is hereby 
acknowledged. 

This certificate is issued subject to the payment of all arrears of 
taxes before the issue of deed. 

Witness my hand and the seal of the District of Columbia this 
twentieth day of April, eighteen hundred and ninety-eight. 

E. G. DAVIS, 

[seal.] Collector of Taxes , District of Columbia. 

Witness: 

E. P. PAGE. 
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(Endorsed:) Certificate of sale for taxes by the Commissioners of 
the District of Columbia, April 6,1898. Lot 9 & imp., square No. 
81. Assessed in the name of Thomas Orme. Sold to Robert Y. 
Slater. Amount sold for, 33.40; surplus, —; -— for recording, .10; 
amount paid at sale, $33.50. 

Robert Y. Slater—J. W. Thompson. 

Washington, D. C.,-,-. 

For a valuable consideration I hereby assign all my rights, 
8 title, and interest in this certificate to— 

Washington, D. C., Mar. 15,1900. 

For a valuable consideration I hereby assign all my rights, title, 
and interest in this certificate to C. T. Bride. 

J. W. THOMPSON. 


“ B” 

Filed November 12,1900. 

This indenture, made this — day of-, in the year of our Lord 

nineteen hundred, by and between John W. Ross, Lansing H. Beach 
and Henry B. F. McFarland, Commissioners of the District of Co¬ 
lumbia, of the first part, and Cotter T. Bride of the second part, wit- 
nesseth: 

Whereas, in compliance with law lot numbered nine (9) in square 
numbered thirty-one (31) in the city of Washington, District of Co- 
! • lumbia, and more particularly described as follows: — was duly 
! assessed for taxation in the name of Thomas Orme for the fiscal 
years hereinafter mentioned and the taxes herein named duly levied 
thereon; 

And whereas, the said taxes, together with the penalties and costs 
accruing thereon, being unpaid, and the said property in arrears for 
the same, the collector of taxes for the District of Columbia duly 
published said described property in a pamphlet as required by 
law, giving due notice thereof by advertisement: 

9 And whereas the said collector of taxes did, on the sixth 

(6th) day of April 1898, the day named for the sale of said 
property in arrears, offer for sale, and sell the same to Robert Y. 
Slater the highest bidder thereof, at and for the sum of thirty-three 
dollars and forty cents ($33.40), that being the highest sum bid for 
said described property, and said amount being sufficient to meet 
the taxes, penalties, and costs due thereon; the said lot in said 
square being sold to satisfy taxes, penalties, and costs due thereon 
as follows: 
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Amount of special assessments for improvements in remov- • 

ing dirt three dollars and seven cents .. $3.07 

Amount of interest thereon from-dollars and — 

cents.............. 


Amount of tax due the District of Columbia for the support 
of the government thereof for the fiscal year ending June 

30,1897, twenty-five dollars and fifty-five cents. 25.55 

Penalties accruing thereon three dollars and fifty-eight 

cents..... 3.58 

Costs accruing thereon one dollar and twent} r cents. 1.20 

Amounting in all to the sum of . thirty-three dollars and 
forty cents. $33.40 


And whereas, immediately after the said sale to said Robert Y. 
Slater and upon payment by him of the purchase-money, the said 
collector of taxes duly issued a certificate of sale to said Robert Y. 
Slater. 

10 And whereas, the said Robert Y. Slater has duly assigned 
the said certificate of sale and all his right, title, and interest 

thereunder to one J. W. Thompson who assigned same to said Cotter 
T. Bride as is evidenced by their assignments duly endorsed on said 
certificate; 

And whereas, more than two years have elapsed since said sale, 
and the said property has not been redeemed as provided by law, 
the said party of the second part has become entitled to a convey¬ 
ance of the premises from the parties of the first part: 

Now therefore this indenture witnesseth, that said parties of the 
first part, by virtue of the authority conferred on them by law and 
for and in consideration of the premises, and the sum of one dollar, 
lawful money of the United States, to them in hand paid, the receipt 
of which is hereby acknowledged, have granted, bargained, sold, and 
conveyed, and by these presents do grant, bargain, sell, and convey 
unto the said party of the second part, his heirs and assigns, all the 
said hereinbefore-described lot of ground and premises, and the 
appurtenances thereunto belonging or in anywise appertaining; to 
have and to hold the same unto the said party of the second part, 
his heirs and assigns forever. 

In witness whereof, the said John W. Ross, Lansing H. Beach and 
Henry B. F. McFarland, Commissioners of the District of Columbia 
and parties of the first part, have hereunto set their hands and 
affixed their seals on the day and year first hereinbefore written. 

-, [seal/ 

11 -, seal/ 

-, [seal/ 

Commissioners of the District of Columbia , 

Signed, sealed, and delivered in the presence of— 
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i 

i 

| District of Columbia, ss : 

f 

! Be it remembered that on this — day of-, nineteen hundred, 

I before the subscriber, a notary public in and for the District afore¬ 
said, personally appeared John W. Ross, Lansing H. Beach, and 
Henry B. F. McFarland, Commissioners of the District of Columbia 
and parties of the first part to the foregoing instrument of writing, 
who are by me personally known to be the-persons who executed 
the foregoing instrument, and acknowledged the same to be their 
act and deed as such Commissioners, and that they had signed, 
sealed, and delivered the same for the purpose and use in said in¬ 
strument expressed. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this — day of-, nineteen hundred and —. 

Notary Public. 

(Endorsed:) Deed. John W. Ross, Lansing H. Beach, Henry B. F. 

McFarland, Commissioners of the District of Columbia, to 
[ 12 Cotter T. Bride. Lot No. 9, square No. 31, city of Wash., 

I D. C. Received for record on the — day of-, 190-, and 

recorded in Liber No. —, folio No. —, one of the land records for the 
! District of Columbia.-, recorder. 

“ C.” 

I Filed November 12, 1900. 

Executive office, Commissioners of the District of Columbia. 

Washington, October 22,1900. 
Messrs. Hallam and Hallam, # 458 La. Ave. 

Gentlemen : In the matter of your application for a tax deed, on 
behalf of Cotter T. Bride, on lot 9, square 31,1 am directed to in¬ 
form you that before the deed may be issued the general tax due on 
said property for the yejars 1880 to 1895, both inclusive, a bill for 
removing dirt in the year 1898, and water-main tax, with penalties, 
interests, and costs thereon, must be paid, as required by the act of 
Congress approved February 28,1898, entitled “An act in relation 
to taxes and tax sales in the District of Columbia.” 

Very respectfully, W. TINDALL, Secretary. 
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13 Return of Respondents. 

Filed November 23,1900. 

In the Supreme Court of the District of Columbia. 

The United States of America ex Relatione 
Cotter T. Bride, Plaintiff, 
vs. 

Henry B. F. McFarland, John W. Ross, and 
Lansing H. Beach, Commissioners of the Dis¬ 
trict of Columbia, Respondents. 

The return of the respondents, Henry B. F. McFarland, John W. 
Ross, and Lansing H. Beach, to the rule issued herein, requiring 
them to show cause why a writ of mandamus should not issue 
against them, as prayed for in the petition of the relator. 

These respondents say that they are the Commissioners of the 
District of Columbia; that, agreeably to law, there was levied and 
assessed against lot 9, in square 31, in the city of Washington, Dis¬ 
trict of Columbia, standing in the name of Thomas Orme, the sum of 
$25.55 for general taxes due the District of Columbia for the fiscal 
year ending June 30,1897; that on April 6,1898, in pursuance* of 
law, the aforesaid tax being due and unpaid, these I'espondents, as 
required by law, sold the said lot 9, in square 3i, at public auction, 
to one Robert Y. Slater for the sum of $33.40, said amount 

14 representing the general tax aforesaid, $25.55; special assess¬ 
ment for moving dirt, $3.07; penalty, $3.58, and advertise¬ 
ment, $1.20; that the said Slater was the highest bidder for said lot; 
that he paid the amount aforesaid, and a certificate of sale was there¬ 
upon duly issued to him, being “ Relator’s Exhibit A; ” that the 
relator, assignee of the said Robert Y. Slater, on October 11,1900, 
more than two years after the date of the said sale, the said property 
not having been redeemed from said tax sale, demanded of these 
respondents, Commissioners as aforesaid, the execution and delivery 
to him of a tax deed in fee for said lot, such demand being in 
writing and accompanied by the aforesaid certificate of sale, and a 
deed prepared for execution by these respondents, being the same 
deed marked “ Relator’s Exhibit B.” 

That on April 6, 1898, the date of the sale of the aforesaid lot for 
taxes, as aforesaid, there were due and unpaid against the aforesaid 
lot 9, in square 31, general taxes for the year- 1880 to 1895, both in¬ 
clusive, which said taxes had been duly assessed according to law, 
and for which said lot had been sold at previous tax sales and bought 
in by the District of Columbia; that these respondents informed the 
said relator of the existence of said unpaid taxes, and as a condition 
precedent to the execution of a deed to him under the tax„sale of 
April 6,1898, they demanded and required of him the payment of 
the aforesaid general taxes against said lot from 1880 to 1895, both 
inclusive, so as aforesaid due and unpaid, with interest and costs; 
and these respondents say that, such their demand and requirement 


> At Law. 44290. 
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was and is based upon the provisions of the act of Congress approved 
February 28,1898, entitled “An act in relation to taxes and tax sales 
in the District of Columbia,” by which it is provided, among 

15 ■ other things, in section 3 thereof, “ that no deed shall be 

issued until all taxes and assessments appearing upon the tax 
books against the property are paid with penalties, interests, and 
costs, including taxes for the years for which the District purchased 
the property at tax sale; ” but the said relator declined and refused 
to comply with such requirements and pay said taxes, and there¬ 
upon these respondents refused to execute and deliver to him a deed 
for said lot, so as aforesaid sold at tax sale. 

These respondents further say that the relator has not in and by 
his said petition set forth any such case as entitles him to the writ 
of mandamus, as prayed for therein, and they pray the same benefit 
of this suggestion as though they had demurred to such petition. 

Upon the return aforesaid these respondents pray that the afore¬ 
said rule to show cause may be discharged, and that the petition of 
the said petitioner may be dismissed. 

‘ HENRY B. F. McFARLAND, 

JOHN W. ROSS, 

LANSING H. BEACH, 

Commissioners of the District of Columbia. 

A. B. DUVALL, 

Attorney for Respondents. 

We and each of us do solemnly swear that we have read the fore¬ 
going return by us subscribed and know the contents thereof, and 
that the facts stated therein are true. 

HENRY B. F. McFARLAND, 

JOHN W. ROSS, 

16 LANSING H. BEACH, 

Commissioners of the District of Columbia. 

Sworn to and subscribed before me this twenty-third day of No¬ 
vember, A. D. one thousand nine hundred. 

WILLIAM TINDALL, 

Notary Public. 

Motion for Judgment. 


[seal.] 


Filed January. 18,1901. 


In the Supreme Court of the District of Columbia. 


.United States ex Rel. Cotter T. Bride, Peti-^l 

tioner, I 

vs. [ 

Henry B. F. McFarland et al., Respondents. J 


At Law. 44290. 


And now comes the relator, Cotter T. Bride, and moves the court 
for judgment for a peremptory writ of mandamus notwithstanding 
. the return of the respondents. 

HALLAM & HALLAM, 

Attorneys for Relator. 


2—1046a 
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17 Judgment. 

In the Supreme Court of the District of Columbia. 

United States of America ex Rel. Cotter T. Bride I 

vs. >No. 44290. 

Commissioners of the District of Columbia. ) 

« 

Upon consideration of the motion of the petitioner for judgment 
for a peremptory writ of mandamus notwithstanding the return of 
the respondent, it is by the court, this 18th day of January, 1900, 
ordered that said motion be, and the same is hereby, overruled, the 
rule to show cause discharged, and -the petition dismissed; from 
which judgment the petitioner prays an appeal to the Court of 
Appeals, and the penalty of the bond for costs on appeal be, and the 
same is hereby, fixed at the sum of fifty dollars. 

A. C. BRADLEY, Justice. 

Memorandum. 

January 19,1901.—Appeal bond filed. 

18 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia , j s ’ 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 
1 to 17, inclusive, to be a true and correct transcript of the record, 
as prescribed by rule 5 of the Court of Appeals of the District of Co¬ 
lumbia, in cause No. 44290, at law, wherein The United States of 
America ex relatione Cotter T. Bride is petitioner and Henry B. F. 
McFarland et al. are respondents, as the same remains upon the files 
and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 22d day of January, A. D. 1901. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1046. The United States of America ex rel. Cotter T. Bride, appel¬ 
lant, vs. Henry B. F. McFarland et al. Court of Appeals, District of 
Columbia. Filed Jan. 24,1901. Robert Willett, clerk. 
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Friday, March 8th, A. D. 1901. 


The United States of America, ex Relatione Cotter^ 

T. Bride, Appellant, 


vs. 

Henry B. F. McFarland, John W. Ross, and Lan- 
sing H. Beach, Commissioners of the District of Co¬ 
lumbia. 


"V No. 1046. 


The argument in the above-entitled cause was commenced by Mr. 
0. B. Hallam, attorney for the appellant, and was continued by Mr. 
C. A. Brandenburg, attorney for the appellee, and was concluded by 
Mr. 0. B. Hallam, attorney for the appellant. 


The United States of America, ex Relatione Cotter T." 

Bride, Appellant, 


vs. 

Henry B. F. McFarland, John W. Ross, and Lan- 
sing H. Beach, Commissioners of the District of Co¬ 
lumbia. 


y No. 1046. 


Opinion. 


Mr. Chief Justice Alvey delivered the opinion of the court: 

This appeal is from an order of the supreme court of the District 
of Columbia refusing the writ of mandamus to the Commissioners 
of said District, requiring them to execute a deed for lot No. 9, with 
improvements, in square 31, in Washington city, sold at a tax sale, 
and to which deed the relator alleges himself entitled as assignee. 

The facts of the case are undisputed, and they appear to be simply 
these, as disclosed by the petition and answer: 

On April 6,1898, the collector of taxes of the District of Colum¬ 
bia sold at public auction at his office, in pursuance of a pub-, 
lie notice by advertisement, duly published, and in accordance 
with the provisions of an act of Congress entitled “An act in 
relation to taxes and tax sales in the District of Columbia,” 
approved February 28,1898, lot 9, with improvements, in square 31, 
to Robert Y. Slater; and thereafter, on the 20th of April, 1898, issued 
a certificate of sale to the purchaser. This certificate recites that 
the lot was sold after advertisement, in accordance with the pro¬ 
visions of the act of Congress approved February 28,1898, and that 
it was issued “subjectto the payment of all arrears of taxes before 
the issue of the deed,” as required by the provisions of said act. 
This certificate was received and accepted by Slater, the purchaser, 
who thereafter undertook to assign the same to J. W. Thompson, 
said Thompson thereafter undertaking to assign the same to Cotter 
T. Bride, the person on whose relation this proceeding was instituted. 

More than two years having elapsed since said sale, and said prop¬ 
erty not having been redeemed, as prescribed by the provisions of 
said act of Congress, Cotter T. Bride applied to the Commissioners 
of the District for a tax deed. The Commissioners refused to ex- 
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ecute and deliver the deed unless the petitioner, the assignee, 
should pay all taxes assessed against said property, according to 
law, including taxes for the year for which said lot had been sold 
and bought in by the District of Columbia, which remained unpaid. 
The petitioner declined to pay such taxes, and thereupon filed a pe¬ 
tition for a mandamus against the Commissioners, to require them 
to execute and deliver a deed conveying to him a title in fee-simple 
to said lot, without such payment of prior taxes due thereon. 

There was filed with the petition, as exhibits, the tax certificate, 
the deed which the petitioner tendered for execution, and a notice 
from the Commissioners to the petitioner that they were willing to 
execute the deed provided the arrearages of taxes should be first 
paid. 

The Commissioners in their answer, while not controverting the 
facts as stated in the petition, aver that their demand and require¬ 
ment, as a condition precedent to the right of the petitioner to re¬ 
ceive the deed, is based upon the provision of the act of Congress of 
February 28, 1898, under which, as they allege, the sale was made; 
that provision declaring that no deed shall be issued until all taxes 
and assessments appearing upon the tax books against the property 
are paid, with penalties, etc. 

Upon this state of facts, the court below overruled a motion for a 
peremptory writ of mandamus, discharged the rule to show cause, 
and dismissed the petition; and it is from this order that the appeal 
is taken. 

The levy or asssssment of the taxes for which the sale was made 
was under the act of Congress of March 3, 1877, and the amend¬ 
ments thereto, and was duly listed and published as required by 
that act: and the whole question in this case is, Whether the sale 
for the arrearages of taxes so assessed and listed and published, was 
made under the act of March 3, 1877, or under the subsequent act 
of Congress of February 28, 1898, relating to taxes and tax sales in 
the District of Columbia; the prior act of 1877 not requiring, as 
does the act of the 28th of Februaty, 1898, the purchaser at the sale 
to pay the prior arrearage of taxes as a condition upon which he 
may be entitled to receive a deed. 

By the act of March 3,1877, and the amendments thereof, full 
provision was made for listing, advertising and sale of property of 
delinquent tax-payers; and under that law the property in ques¬ 
tion was duly assessed and listed, and publication made, as thereby 
directed, for the taxes due for the fiscal year ending June 30,1897. 

Subsequently, Congress, by the act of February 28, 1898, entitled 
“An act in relation to taxes and tax sales in the District of Colum¬ 
bia,” provided a full and complete system for the listing,, advertis- 
ing, and sale of property of delinquent tax-payers, incorporating 
therein most of the material parts of the pre-existing law, but with 
some modifications and additions thereto, and thereby provided 
for the sale of all property of delinquent tax-payers. And by the 
8th section of this latter act of 1898, it is declared “ that this act 
shall take effect from and after its passage; and all acts or parts of 
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acts inconsistent herewith be, and the same are hereby, repealed.” 
As already stated, this act was approved February 28,1898. 

It is argued by the appellant that though the sale was made on 
the 6th of April, 1898, after the passage of the act of the 28th of 
February, 1898, the terms of the first section of the act of 1898, are 
that the assessors of the District of Columbia s'hall prepare a list of 
all taxes on real property in said District subject to taxation, on 
which, said taxes are levied and in arrears, on the first day of July 
of each year hereafter ; and that, therefore, by its terms, the act does 
not and could not apply to the assessment and listing of the taxes 
due for the fiscal year ending June 30,1897; and, consequently, the 
tax sale of the 6th of April, 1898, was not provided for, and is not 
within the provisions of the act of 1898. But if this contention were 
conceded, the tax sale in question would be simply a nullity, for the 
want of power to make it, unless it could be shown that the act of 
Congress of March 3, 1877, still remained in force and operation at 
the time of the sale on the 6th of April, 1898, notwithstanding the 
act of February 28,1898. But this contention of the appellant, we 
think, is not well founded for several reasons. 

In the first place, the act of 1898 is intended as a general compre¬ 
hensive system of procedure for the listing, advertising, and sale of 
property for taxes. It is not intended to be a mere auxiliary method 
prescribed to a pre-existing method. It was intended to take the 
place of a system previously prescribed in which it was supposed 
there were defects that required legislative change in detail, but not 
in the system itself. The act of February 28,1898, embodied nearly 
all the provisions of the pre-existing acts upon the subject, with cer¬ 
tain additions and modifications. It was intended to take the place 
of the system that had prevailed with the additions and modifica¬ 
tions made thereto ; and that being the case, it plainly comes within 
the principle that where two acts, though not in express terms 
repugnant, yet if the latter act covers the whole subject of the 
first and embraces new provisions , plainly showing that it was in¬ 
tended as a substitute for the first, it will operate as a repeal of 
that act; the presumption being that it was not the intention 
of the legislature that two or more acts relating to and cover¬ 
ing the same subject-matter should remain in force together. 
District of Columbia v. Hutton, 143 U. $., 27. But all such acts 
being in pari materia must be construed together, in order to arrive 
at the legislative intent. “ Where/’ as said by Lord Mansfield, in 
Rex v. Loxdale, 1 Burr., 445, 447, “ there are different statutes in 
pari materia , though made at different times, or even expired, and 
not referring to each other, they shall be taken and construed together , 
as one system, and as explanatory of each other.” See, also, the 
case of Rogers v. Bradshaw, 20 John., 735, 744. 

The act of February 28,1898, was, manifestly, intended by Con¬ 
gress simply as a substitute for all preceding legislation upon the 
subject of the method of proceeding for the collection of taxes and 
of making tax sales of the property of delinquent tax-payers. It 
was clearly not the intention of Congress, in passing the act of 1898, 
to. strike down and nullify all that had been done under the act of 
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1877 and its supplements, as preliminary to proceeding to sale of 
the property upon which the taxes were due prior to the passage of 
the act of February 28,1898. Congress, by the passage of the latter 
act, did not certainly intend to deprive the District of all remedy 
for the collection of taxes due prior to the date of the act of 1898. 
The latter act, therefore, was simply a re-enactment of pre-existing 
laws with modifications and enlargement of powers to make them 
more effective. But, in doing this, it did not in any manner nullify 
what had been -done under the pre-existing acts upon the subject. 
The act of 1898 became applicable to the proceeding that had taken 
place under the act of 1877 and its supplements, as if it had taken 
place under the act of 1898, and the remedy thereby was made a 
continuing one; and though the prior acts of Congress upon the 
subject were in effect repealed, the proceeding- commenced under the 
prior acts were authorized to be pursued and perfected under the 
last act upon the subject, that of 1898. 

The terms of the first clause of the first section of the act of 1898 
might, if they stood alone, admit of some questionable construc¬ 
tion. But that clause of the statute must be construed in the light 
of and in connection with all the other provisions of the statute, as 
construed in pari materia with the provisions of former statutes. 
Section 3 of the act of 1898 contains several provisos; the first of 
which is “ that no deed shall be issued until all taxes and assess¬ 
ments appearing upon the tax books against the property are paid, 
with penalties, interest and costs, including taxes for the years for 
which the District purchased the property at tax sale.” 

It is a well-settled principle, that the office of a proviso in a statute 
is, generally, intended to restrain the enacting clause, and to except 
something which would otherwise have been within it, or in some 
measure to modify the enacting clause. Voorhees v. Bank U. S., 10 
Pet., 449, 471; Way man v. Southard, 10 Wheat., 1, 30. 

But, without making any special application of this principle, we 
think, in this case, there is no ground for the mandamus. The sale 
of the property to Slater was professedly made under the act of 
February 28,1898, and he dealt for it as having been rightfully 
sold under that act. The certificate which was given to the pur¬ 
chaser, Slater, expressly recites that the sale was made in accord¬ 
ance with the provisions of the act of February 28,1898,. and was 
made subject to the payment of all arrears of taxes before the deed 
was detnandable. The certificate was accepted by the purchaser 
without question or protest, and neither he nor his assignees made 
any objection thereto until after the lapse of more than two years, 
when the assignee sought to obtain a deed for the property from 
the Commissioners, without the payment of the prior arrearages of 
taxes. Under such circumstances, clearly, no question can be made 
by the purchaser of the property, or his assignee, as to the authority 
under which the sale was made; and by making such question 
avoid the liability under which the party to whom the sale was 
made and the certificate given was enabled to become the purchaser. 
His liability for the arrearages of taxes due upon the property was 
a material part of the consideration for which the certificate of pur- 
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chase was issued; and no assignee is entitled to stand in a better 
situation in respect to the rights under that certificate than the 
original purchaser. n 

In no view of the case, therefore, was the relator entitled to the 
writ of mandamus, and the court below was right in refusing the 
writ, and in dismissing the application therefor. The order appealed 
from is therefore affirmed, and it is so ordered. 

Ordered affirmed. 

Tuesday, April 2d, A. D. 1901. 
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Appeal from the supreme court of the District of Columbia. 

This cause came on to be heard on the transcript of the record 
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